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       ______________________________________________________________________ 

 

JUDGMENT 

        ______________________________________________________________________ 

Naidoo (Ramoabi, Marufu, Sediti, and Thompson concurring) 

INTRODUCTION 

[1]  The office of the Student Representative Council, hereafter referred to as the SRC, is one 

of the highest decision making bodies in the university, its role in student governance is 

pivotal as the democratically elected members serve as the voice of the student body. The 

rules and regulations governing the SRC are laid out in their Constitution and one of the 

key tenants is the upholding of the principles of “transparency, accountability, 

responsiveness and fairness…”.1 For these reasons, the power conferred on the SRC 

members is not to be taken lightly-  this is explicitly stated in the preamble of the SRC 

Constitution which emphasizes that “… the elected representatives must collectively and 

individually exercise appropriate care, diligence and respect for the authority [of this 

Constitution]”.2 It is also for this reason that tribunals such as the Student Governance 

Court (SGC) have been established to ensure accountability, transparency and good 

governance. It is also notable that a key principle of our legal jurisprudence is that the 

founding values of our Constitution demand that every exercise of public power be subject 

to constitutional control.3 

 

 

                                                
1 University of Cape Town SRC Constitution, June 2016. 
2 Ibid. 
3 Kohn, Lauren: The Burgeoning Constitutional Requirement of Rationality and the Separation 
of Powers. Page 810, SALJ.  
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THE PARTIES 

[2]  The parties to the dispute are members of the SRC and they are cited here as complainants 

and respondents in their individual capacity as well as office bearers of the SRC. 

 

[3]  The Complainants had cited the SRC as a third complainant, however in order for the SRC 

to be party to this matter there would have to be consensus amongst members of the SRC 

by form of an executive resolution or some other internal decision making process. Since 

the application was launched by two aggrieved members of the SRC and not from an 

official SRC email providing evidence that the SRC was willing to be cited as a 

complainant the court cannot consider the SRC as a complainant. 

 

 

PRELIMINARY ISSUES 

[4]  Sinoxolo Boyi and Scott Roberts represented the complainants and respondent respectively.  It 

was contended by counsel for the respondent (Roberts) that Priyanka Naidoo and Naledi 

Ramoabi ought to recuse themselves from this hearing due to an allegation of bias based on 

tweets expressing their political opinions. He further asked for a postponement of the hearing 

due to his academic commitments and insufficient preparation time. In addition this, the 

counsel for the respondent also contend that the SGC does not have jurisdiction over the matter 

due to a pervious matter decided by the SGC that was currently under appeal.4 

 

[5]  Counsel for the complainants (Boyi) however countered that the matter before the Court was 

not contingent on the parties’ membership of DASO-UCT, but rather on the parties’ 

                                                
4 Respondents Heads of Argument. 
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membership of the Student Representative Council (SRC). The complainant held further that 

even if the hearing was indeed DASO-UCT related, the first and second complainants are in 

fact also members of DASO-UCT, thus rendering the accusation of bias a moot point. The 

complainants also sought relief in the following forms:  

 

1) A written apology that was drafted by the complainants which they deemed to constitute 

a ‘sincere apology’ and required the signature of the respondent. 

2) The membership of the respondent be terminated but that termination be suspended on 

condition that the respondent issue the aforementioned apology; 

3) Contingent on the above, should the respondent fail to issue a sincere apology and chose 

to appeal- the termination of the respondent’s membership would come into effect.5 

 

 

 THE FACTUAL BACKGROUND 

[6]  On the 19th of March 2018 a meeting of the SRC took place, the purpose of this meeting 

was to decide and vote on portfolio reassignments. This meeting flowed from a 

recommendation from Student Parliament and was also chaired by the Speaker of Student 

Parliament (‘The Chair’). The Chair explicitly stated that he would not be making any 

judgments on the interpretation of the SRC Constitution but was merely there as a 

facilitator. According to the minutes of the meeting all 15 members of the SRC were 

present and recorded as ‘voting’. The chair proceeded with the process of voting for 

reassignment after a majority of the members agreed that Chapter 12 of the SRC 

Constitution was not applicable to this meeting. The nominations for President included 

both the respondent, Ms Khakhau, and the second complainant – Mr Mngomezulu. While 

Mr Mgomezulu accepted his nomination for president, Ms Khakhau had declined hers. As 

                                                
5 Complainants Notice of Motion 
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there were no contestations to Mr Mgomezulu’s nomination he was elected as the new 

President of the SRC. Ms Khakhau, despite not being president6 then released a mass email 

using the SRC’s mass email platform in which she condemned the reassignment and stated 

that the DASO-UCT caucus rejects with contempt the ‘illegal reshuffle this evening’. Ms 

Khakhau also states that this was aided by ‘delinquent DASO-UCT members’ namely 

Christopher Logan and Mthobisi Mngomezulu who are the first and second complainants 

respectively. Ms Khakhau email’s continued to discuss the internal politics and disputes 

between herself and the first and second complainants this mass email and indicated that 

their “actions would not be without punishment.” 

 

 

PRELIMINARY FINDINGS 

 

The Perception of Bias and the issue of recusal:  

 

[7]  Whilst it is true that a perception of bias is a good enough reason for a member of 

the SGC to be recused in law it should also be noted that the perception of bias must 

legitimately and reasonable link to the matter being adjudicated. The matter before 

the court today is not a matter related to DASO nor to Ms Khakhau as a 

representative in DASO but rather of misconduct in relation to Ms Khakhau 

performing an SRC function in her SRC capacity. It is of the opinion of the SGC 

that her affiliation to DASO has no relevance in the matter that was before the court. 

Furthermore, the political opinions of Ms Ramoabi and Ms Naidoo are not on trial, 

                                                
6 The issue of presidency is not one for the SGC to interpret but rather a matter that falls under the scope of the 
Constitutional Committee. It was submitted by the complainants that only the Presidency and Secretariat were able 
to make use of the mass email platform- this fact was not contested.   
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instead as per the courts standing rules officers of the court are merely required to 

apply the student governance legislation to the facts at hand and therefore can make 

a just finding without the need to engage with their personal politics. The SGC is a 

fora of principle and will not function as a political referee, decisions by the court 

are made strictly adhering to the letter of the law laid out in the student governance 

legislation.7 

 

[8]  There is a plethora of academic commentary and writing on topic of judges holding 

personal and political views and if these views are to be shared publically. In an article by 

Maryna Lamprecht it is stated that “Judges…have every right to express their political 

beliefs – just like any other South African.”8 Additionally, former Justice of the 

Constitutional Court, Zak Yacoob, concurs with this. He has stated that  “In my view judges 

should be able to make comments on government and on political parties, say so if 

government is right, but equally say so clearly and strongly when we feel government is 

wrong…”9 It is for this reason that Ms Naidoo and Ms Ramoabi, despite them being office 

bearers of the SGC are allowed and will be allowed to express their Constitutionally 

protected right to freedom of speech. 

 

[9]  Lastly, it is important to note that an allegation of bias is a serious one - one that this court 

does not take lightly as it would be in direct contradiction to our standing rules. It is notable 

that by virtue of the Student Governance Court being comprised of UCT students, 

mandated to address issues concerning other UCT students and structures, it is likely that 

the panel will be acquainted with both the complainants and respondents. As emphasized 

above, the issue of recusal is a serious matter and therefore the criteria for recusal needs to 

                                                
7 The Court also takes into account aggravating and mitigating circumstances when coming to a decision. 
8 ‘Freedom of speech also applies to judges, retired judges’, Maryna Lamprecht, Media24 Parliamentary Bureau 
 
9 Ibid.  
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be set at a reasonable standard.10 The SGC deliberated after hearing the arguments from 

both the complainants and respondents and did not find a sufficiently close link between 

the evidence presented as bias and the case at hand. For this reason, it was not reasonable 

nor necessary for Ms Ramoabi nor Ms Naidoo to recuse themselves as bias is decided on 

a case by case basis. Furthermore, to require panel members to recuse themselves in 

instance that fall short of reasonability would render the function of the SGC obsolete.  

 

 

[10]  Additionally, the respondents relied on the case of Dube v The State. This case deals 

with a Judge who was presiding over a matter where his wife was the state 

prosecutor.11 If this were the case it would have been reasonable for a member of the 

SGC to recuse themselves and they ought to, however the facts of Dube are 

distinguishable as Ms Ramoabi and Ms Naidoo have no familial nor close personal 

relationship with neither the complainant nor the defendants. 

 

Standing of the SGC: 

 

[11]  The counsel for the respondent contended that this Court did not have the standing to hear 

the matter before it. It was argued that due to a previous decision of this Court being taken 

on appeal, along with the finding of the Constitutional Committee at issue in that matter, it 

would be fruitless for this Court to proceed with matter before it, because it was not yet 

conclusive whether the respondent was in fact the President of the SRC at the time that she 

sent out the email in question. 

 

                                                
10 ‘Reasonable Person’ is a phrase frequently used in Law to denote a hypothetical person in society who exercises 
average care, skill, and judgment in conduct and who serves as a comparative standard for determining liability. 
11 Dube v The Sate, (523/07) [2009] ZASCA 
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[12]  The complainant countered this and stated that the matter on appeal concerns the binding 

nature of the Constitutional Committee’s findings, in relation to the SRC Portfolio 

Reshuffle that took place on 19 March 2018, and argued that the substantive matter before 

this court is based on the fact that the respondent acted wrongfully in her capacity as an 

SRC member.12 

 

 

[13]   The Court held that it does indeed have standing to hear the matter before it, because the 

substantive nature of the complainant’s claim does not rest on the outcome of the matter 

on appeal. In addition, the respondent sent the email in her capacity as an SRC member 

and it is for that exact reason that the court has jurisdiction in this matter.13  

 

Postponement 

 

[14]  It was also contended by the respondent that this hearing be postponed, to afford the 

respondent sufficient time to submit further evidence to the Court. It is noteworthy that the 

respondent made flippant reference to an academic deadline necessitating their need for the 

postponement in addition to insufficient preparation time.14 

 

[15]  The Court held that given that resources had already been expended for the hearing at hand 

– and considering that the hearing had already been postponed once previously – the current 

hearing would not be postponed as this would be prejudicial to all parties as well as members 

                                                
12 Both parties made brief mention of a cross appeal to the Vice Chancellor’s office, but failed to reach consensus on 
the exact nature of these facts, relying on ad hoc emails and hearsay to defend their understanding of events in relation 
to that matter. Given the failure by counsel of both parties to produce the necessary evidence concerning the alleged 
elevation of this matter to the Vice Chancellor’s office, the Court cannot render either side’s interpretation of those 
events as conclusive. 
13 Given the failure by counsel of both parties to produce the necessary evidence concerning the alleged elevation of 
this matter to the Vice Chancellor’s office, the Court cannot render either side’s interpretation of those events as 
conclusive. 
14 The Court does not take such trivialization of Court proceedings and etiquette lightly. 
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of the panel who had set time aside and prepared specifically for this hearing. All parties 

were informed that the hearing would continue.15  

 

 

[16]  At this stage of the proceedings the respondent and her counsel expressed their 

dissatisfaction with the above and chose to walk out. The convener and other members of 

the panel did explicitly state that our rules allow us to continue with proceedings even in the 

absence of a party. The respondent and her counsel acknowledged this and left the hearing.  

 

[17]  The Court continued with the hearing despite the respondent’s absence, pursuant to Section 

22 of the Student Governance Court Standing Rules, which states that: 

“If the respondent fails to attend the hearing without a valid reason, the hearing may continue in 

their absence.” 

 

 

Substantive Issue: 

 

1)   Did the contents of the email sent by the respondent on the 19th of March advance the 

respondent’s personal interest, therefore violating S9 of the Code of Conduct of Student 

Leaders? 

 

 

 

 

                                                
15 The SGC had been in constant communication with counsel for both parties and the issue of insufficient time was 
never brought to the courts attention, in fact the hearing was re-scheduled seven days later due to technical issues on 
the side of the SGC. The SGC had also extended deadlines for submissions for the statements required by both 
parties indicating that the court was open to extensions if valid reasons were submitted prior to the hearing. 
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Rules Relied on: 

 

1)   RCS 6 of the Institutional Rules: 

“A student shall not make unauthorized use of the name or badge of the SRC or any other recognized student 

body at the University”16 

 

2)   Rule 9 of the Code of Conduct of Student Leaders: 

“Student leaders may not use resources of their structures to advance personal interest or in return of favors”17 

 

Application and Outcome: 

 

[18]  The complainant argued that in sending the email, the respondent defamed and demeaned 

the character, dignity and public image of the first and second complainant – by virtue of 

referring to them as “delinquent[s]”, mentioning that they received “the least number of 

votes amongst the DASO caucus during the SRC elections”, stating that they have 

“terrorized the DASO-UCT caucus” and claiming that they have “been marionettes in 

PASMA and EFF’s control for the SRC”.  

 

[19]  The respondent countered that to prove that the respondent had indeed used resources of 

their structure to advance personal interest, it would have to be proven that her personal 

interest was in fact advanced, that this advancement was caused by the respondent’s use of 

the resources in question, and that the respondent intended such a consequence. Given that 

the email sought to inform the student populace about the portfolio reshuffle that had taken 

place, which was believed to be unlawful by the respondent, it was not in the respondent’s 

personal interest, but rather in the student body’s best interests as a whole, that her email be 

                                                
16 UCT Institutional Statute 
17 Student Governance Court Standing Rules 
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sent out. Further, it was contented that it could not possibly be in the interests of a political 

party to admit that two of its members were in bad standing with the rest of the caucus, nor 

did the email actually advance the respondent’s personal interest, because she suffered 

reputational decay as a result.18 

 

[20]  Further, the complainant argued that the respondent brought the image of the SRC into 

disrepute by reporting that the portfolio reassignment was unconstitutional and reporting on 

internal party politics within the SRC. They thus argue that the respondent sought to advance 

her personal interest (claim to the SRC Presidency) by undermining the constitutionality of 

the portfolio reshuffle and the reputation of other SRC members.  

 

 

CONCLUSION/ OUTCOME 

 

[21]  The court holds that these accusations are of the personal opinion of the respondent and 

using a public platform such as the SRC mass email to disseminate an opinion and attack the 

character and dignity of other SRC members is not in the interest of the student populous. 

Ms Khakhau was an active participant in the reshuffle proceeding, she was indeed nominated 

for president and declined. While we may not know her reasons for declining by mere fact 

of her participating19 it serves as prima facie evidence that she would abide by the outcome 

of that meeting. Instead, Ms Khakhau decided to voice her dissatisfaction by attacking the 

first and second complainant using the mass email. It is also worth noting that there are other 

avenues that Ms Khakhau could have used to get recourse should she have felt the need to. 

Additionally, any reputational decay that Ms Khakhau had suffered is directly related to her 

                                                
18 Due to the respondent and her counsel walking out of proceedings their written submissions to the court was used 
to aid our findings 
19 Ms Khakhau is listed as present and voting on the Minuets of the meeting 
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voluntary action and does not exclude the possibility of her furthering her interest. In other 

words, just because one’s conduct causes them harm in one area, does not mean that it cannot 

work in their favor in another.  

 

[22]  If Ms Khakhau had merely reported the facts and outcome of the meeting that would be 

considered to be in the interest of the student body due to the principle of transparency. It is 

not in the interest of the student body to be delved into the internal politics of the UCT SRC 

and it is for this reason that Ms Khakhau’s actions violate Rule 9 of the Code of Conduct for 

Student leaders. The wording in rule nine is clear:  

“Student leaders may not use resources of their structures to advance personal 

interest or in return of favors”20 

 

 

[23]    As the SRC Mass email is only accessible by members of the UCT SRC it is therefore a 

resource of their [SRC] structure, furthermore, the respondent being the former president after 

the outcome of the meeting, serves as proof that she had a personal interest in defaming and 

undermining the outcome of the reshuffle where the second complainant was elected as 

President and had replaced her. It becomes clear that the email was in direct response to the 

respondent’s dissatisfaction with the outcome of the reshuffle and abused her access to the 

mass email to air this personal view in the process attacking the character and dignity of both 

of the complainants. It is for this reason that Ms Khakhau is in direct violation of Rule 9 of 

the Code of Conduct for Student leaders. 

 

[24]   The Court is unable to find whether the respondent’s use of the SRC’s mass email platform 

was unauthorized. Given the lack of evidence and argument in this regard, as well as clarity 

                                                
20 Student Governance Court Standing Rules 
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in the SRC Constitution and the SRC Standing Rules, the Court would have to make an 

interpretation that would duly be ultra vires. The question as to whether the respondent was 

authorized to use the SRC’s mass email platform ought to be directed towards the 

Constitutional Committee. 

 

 

[25]   The complainant sought the following: 

a)   A declaratory order stating that the actions of the respondent harmed the character, 

dignity and public image of the first and second complainant’s as student leaders. 

b)   A declaratory order stating that the actions of the respondent brought the office of 

the SRC into disrepute. 

c)   An unconditional apology by the respondent, retracting her statement contained in 

the email concerned, as per the wording of the apology letter drafted and supplied 

by the first and second complainants. 

d)   A termination of the respondent’s membership to the SRC, suspended on several 

conditions. 

 

The Court is willing to grant the declaratory orders sought in provision (a) and (b) as it is evident 

that the email intended to cause reputational damage and impugned on the dignity of the first and 

second Complainant. This is also in line with the Code of Conduct for student leaders.21 

 

[26]   The Court further orders that the respondent direct a letter of apology to the parties 

concerned, the contents of which ought to be guided by the guiding principles espoused by 

this Court such as accountability, good governance and integrity. More specifically, that the 

                                                
21 Rule 9, Student Governance Standing Rules 
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apology acknowledge wrongdoing on the part of the respondent, the respondent expresses her 

profuse remorse and the respondent will refrain from this conduct in the future.  

 

 

[27]   The Court denies the remedy sought in (d) and holds that rendering the sanction of 

termination conditional on the respondent appealing this outcome infringes on the 

respondent’s right to freely appeal the decision of this Court. Furthermore, given the sensitive 

nature of the matter at hand and the potential implications for the doctrine of separation of 

powers, the issue of the respondent’s SRC membership ought to be decided by the SRC itself, 

and not by an order of this Court.22 

 

Order Granted: 

 

In accordance with this Court’s power to order a written apology,23 the Court declares the 

following with respect to the conduct of the respondent on 19 March 2018: 

 

[1] The respondent harmed the character, dignity and public image of the first and 

second complainant (Christopher Logan and Mthobisi Mngomezulu), as student 

leaders. 

 

[2]  The respondent brought the reputation of the SRC into disrepute. As the first and 

second complainants are office bearers of the SRC, tarnishing their name and 

                                                
22 Sediti for the majority in Khakhau and Others v Logan and Others: “Separation of Powers 
between the different governance structures. Simply put, the doctrine of Separation of Powers 
requires each branch of government to act independently of each other as to not encroach on the 
functions of the other. These branches of government are the Legislature (or parliament), the 
Executive and the Judiciary. Their functions are to make laws, implement laws and adjudicate or 
review actions – respectively. 
23 Section 37.4 of the SGC Standing Rules 
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character through the SRC mass email platform impacts on the public image of the 

SRC as a body. Whilst the SRC is not party to this complaint for the reasons cited 

above, this does not negate the fact that the image of the SRC was also damaged in 

this process and certainly in the eyes of the student populous. 

 

[3]  The respondent is ordered to direct a signed soft copy letter of apology, addressed 

to all complainants, to the personal email addresses of the first and second 

complainant’s, the official email address of the secretariat of the SRC, as well as 

the personal email address of the complainant’s counsel, by no later than 17h00 on 

the fifth working day after deliverance of this written judgment. The contents of 

this letter of apology ought to be guided by the principles espoused by this Court 

referred to in paragraph 27.24 

 

SUMMARY OF ORDER 

[28]   In the result, the following order is made:   

1.   Ms Kakhau is ordered to issue a sincere apology for her actions. This apology 

must be in writing and sent to the respondents within a week of receiving this 

judgment. In terms of circulating this amongst the student populous- this would 

have to be an internal decision taken by the SRC. 

Priyanka Naidoo 

                                                                                                                      Member Name 

 

 

 

 

                                                
24 Student Governance Court Standing Rules 
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Sediti 

[29]  I concur with the main judgment succinctly written by my learned fellow member 

Naidoo. I concur with all the orders and I am satisfied with the reasoning save for the 

reasoning vis-à-vis the interest of the student populous and the separation of powers 

between this structure and the SRC. I do believe that it is worth unpacking them for 

they are so pivotal to the outcome of this matter.  

 

The interest of the student population. 

[30]  Understanding the interest of the student populous is paramount. This is owing to 

the fact that the SGC had to embark on an enquiry to establish as to whether the email 

sent was in the personal interest of the respondent or if it was indeed in the interest 

of the student body as she purported. Now, what is the interest of the student 

population? 

There are host of useful sources to guide us in this regard. These include The Higher 

Education Act (HAA)25; UCT’s Statute, Institutional Rules and Related legislation26 

(USIRRL) as well as the UCT SRC Constitution.27 The preamble of the HAA states 

that:  

 

 “WHEREAS IT IS DESIRABLE TO  
- ESTABLISH a single coordinated higher education system which promotes co-operative 
governance and provides for programmed-based higher education; 
RESTRUCTURE AND TRANSFORM programmes and institutions to respond better to the human 
resource, economic and development needs of the Republic;  
REDRESS past discrimination and ensure retrospectivity and equal access;  
PROVIDE optimal opportunities for learning and the creation of knowledge;  
PROMOTE the values which underlie an open and democratic society based on human dignity, 
equality and freedom;  
RESPECT freedom of religion, belief and opinion; 
RESPECT and encourage democracy, academic freedom, freedom of speech and expression, 
creativity, scholarship and research;  

                                                
25 Higher Education Act 101 of 1997. 
26 UCT Statute, Institutional Rules and related Legislation. 
27 UCT SRC Constitution. 
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PURSUE excellence, promote the full realization of the potential of every student and employee, 
tolerance of ideas and appreciation of diversity;  
RESPOND to the needs of the Republic and of the communities served by the institutions;  
CONTRIBUTE to the advancement of all forms of knowledge and scholarship, in keeping with 
international standards of academic quality;  
AND WHEREAS IT IS DESIRABLE for higher education institutions to enjoy freedom and 
autonomy in their relationship with the State within the context of public accountability and the 
national need for advanced skills and scientific knowledge;”28 
 
 

[31]  This preamble is very telling of what the Act believes is important in pursuit of 

catering for the needs of every student. There is a common theme of transformation 

and redress and nurturing the academic wellbeing of students. In tandem with this the 

preamble of the USIRRL states that: 

“Whereas it is desirable for the University of Cape Town to be a world-class African university; to educate 
its students; to address the challenges facing society; and to equip people with life-long skills;”29 
 
 

Like the HAA, the preamble of the USIRRL seems to also be geared towards redress 

and catering for academic needs of students. The preamble of the UCT SRC 

Constitution is no different for it states that: 

“We, the students of the University of Cape Town, acknowledge our historical context within the African 
continent, South Africa and the Western Cape and resolve to unite and build no racialism, non-sexism and 
democracy. We therefore determine the Students’ Representative Council of the University of Cape Town 
as the primary governing body on all issues of student governance whose role shall be to: 
Promote the vision and mission statement of the University of Cape Town;  
Affirm and promote the right of students to embark on the acquisition and advancement of knowledge, truth 
and academic excellence;  
Promote and protect the principles entrenched in the Bill of Rights of the Constitution of the Republic of 
South Africa;  
Uphold principles of transparency, accountability, responsiveness and participation in the student 
community; 
Articulate the aspirations of students within the University co-operative governance structures including the 
Council, Senate, Institutional Forum and University Committees; and Strive for social redress, increased 
access and active transformation within the University of Cape Town and the broader society.” 

 
[32]   When looking at the preamble of these aforementioned sources, the common theme 

which permeates through them is the need for redress, striving towards the academic 

wellbeing of students but there is one important theme that is often negated – the social 

wellbeing of students. The social wellbeing is the acknowledgment that in order to 

ensure academic flourishing, the student needs to be equipped with other necessary 

                                                
28 Op cit note 1 see preamble. 
29 Op cit note 2 see preamble. 
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resources and support. These may be to ‘equip people with life-long skills’ or to ‘Strive 

for social redress, increased access and active transformation within the University of 

Cape Town and the broader society.’ Thus, it is safe to conclude from these sources that 

when we ask whether something is in the interest of the student body we ask whether it 

will advance both their academic and social wellbeing.  

 

[33]   Like the interest of the student population, the separation of powers between this 

structure and the SRC is equally important. 

The Separation of powers between the SGC and the SRC. 

In The SRC Portfolio reassignment matter endorsed the principle of separation of powers 

in student governance context. Sediti held that: 

 

‘It can be argued that within the university student governance context, the drafters of the SRC constitution 
also envisioned for there to be a Separation of Powers of some sort. This, we can infer, from the way in which 
the SRC constitution is worded when outlining the functions of various structures…’30 
 
 
 

Independence is a key tenet of separation of powers.31 This also means that the SGC must 

be weary of encroaching into the exclusive domain of other structures such the SRC or 

Student Parliament inter alia. The complainants asked this structure for an order instructing 

the respondent to issue a letter of apology pre-written by them (the complainant). They 

further conceded that they are also happy to negotiate the contents of this letter with the 

respondent. In my opinion, if the SGC were to uphold this order, it would be a flagrant 

disregard for this important principle.  

 

                                                
30 Khakhau and Others v Logan and Others. 
31 See the Certification of the Constitution of the Republic of South Africa, 1996 [1996] ZACC 26; 1996 (4) SA 744 
(CC); 1996 (10) BCLR 1253 (CC) at para 161 (Certification case). 



19 
 
[34]   Furthermore, the reason this would be a disregard of Separation of Powers is 

because the order sought by the complainant is too prescriptive in nature. In addition, 

it does not allow the respondent the flexibility to add her own personality, voice or 

intellect needed when drafting a letter of this sort. At best, this structure may guide the 

respondent in terms of what the body of the letter should contain. The contents of the 

letter should reflect what Naidoo mentioned in the main outcome and it should be one 

that is in the interest of the student populous. These interests are laid out above.  
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Ramoabi (Concurring with the main judgement) 

 

[35]   This judgment takes note of Naidoo’s and Sediti’s findings, and agrees with 

the points raised save for the order granted. I highlight more arguments to be 

considered pertaining to the issues of recusal as well as the RCS 6 of the Institutional 

Rules.  

 

Recusal and Structure of the Court  

[36]   As has already been mentioned, the case law (Dube) relied upon by the 

respondent is distinguishable from the facts at hand. The relationship between 

spouses can hardly be equated to that of student leaders. Fundamental to the test 

found in Republic of South Africa and others v South African Rugby Football Union 

and others is a question whether the alleged action(s) impede on the judge’s ability 

to act impartially? Impartiality here must not be conflated with neutrality.   

 

[37]   Impartiality speaks to the following of procedure by the officer; ensuring that 

all parties adhere to the rules of the court; as well as ensuring that all parties are 

aware of their rights and duties when they are before the SGC, to name a few factors 

to take into account.  This is all done to ensure a fair trial. To ask for members of 

the panel to recuse themselves based on political views is unimaginative to say the 

least; particularly when all the people appearing before the court are, seemingly, of 

one political party.  What might have been a substantive argument for recusal is 

linking how the alleged perceived bias would have brought about a procedurally 

unfair trial, leading to one party being favored over the other.  
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[38]   Another issue that must be clarified is the procedure that the SGC follows. 

The SGC is not a court of law; it is a tribunal. It derives power from the SRC 

Constitution, to which much discretion is given in terms of how the hearings can 

take place. While civil procedure, as followed by courts of law in South Africa, 

might prove helpful in establishing procedure for hearings, the SGC is not bound to 

follow that. Points in limine and other matters arising out of civil procedure, as 

raised by the respondent, can be noted by the SGC but they do not warrant the forum 

to abide by them.  This has to do with the nature of the SGC, and accessibility that 

it must provide for all students. Access to justice in society is barred by factors like 

legal jargon, and procedure that is not well known by civilians. Therefore, to 

perpetuate that by sticking to strict civil procedure in the SGC would be to 

perpetuate that injustice and act out of the students’ interests.  

 

Authority to Decide on RCS 6 of the Institutional Rules  

[39]   RCS 6 of the Institutional Rules states that:  

 

“A student shall not make unauthorized use of the name or badge of the SRC or any 

other recognized student body at the University.” 

 

The complainants alleged that Ms Khakau was in contravention of this rule, in that she 

was not authorized to use the email account at the time. To rule on the authority vested 

in her, would require the Constitution Committee to make a finding on the meaning of 

the word “authority” in the legislation. What constitutes the “authority” she needed to 

send those emails? Was it access to the account? Did she need to bear the SRC 
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President title? As a court we would be overreaching if we embarked on this inquiry, 

so I will not be able to make a finding on that.  

 

[40]   The respondent relied on the SRC Portfolios and Duties Standing Rules of 

August 2016 to dismiss the allegation. The SGC was not furnished with enough 

evidence to know whether these standing rules are legally in effect. The 

Constitutional Committee must approve these rules first, and it is not certain if 

indeed they have already. As a result, I cannot make any findings on Ms Khakhau’s 

conduct based on RCS 6 as there is not enough evidence before the SGC to make a 

finding on that.  

 

 

Order Granted  

[41]  As for the order granted by my colleagues, I agree that the respondent must issue an 

apology. I also agree that for the SGC to impose a sanction of termination is too harsh, 

and would violate the Separation of Powers doctrine. However, an apology only, will 

not suffice in these circumstances. I suggest that along with this judgment, the Court 

also serve a first warning for Ms Khakhau, and should she contravene the Code of 

Conduct again during her term as an SRC member only then could the court have a 

right to impose the sanction of termination of office.  

 

 

  

 

 


